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States cannot withdraw cases BRI a4y

against MPs, MLAs-S.C.

Abench headed by CJI NV Ramana said
this was a direction that has to be issued
urgently in view of a report by the amicus
curiae (lawyer to assist the court) flagging
attempt by various state governments to
drop charges against sitting and former
legislators. The Supreme Court has issued
directions, that no criminal case against
MPs or ML As can be withdrawn without

another
comprising justices
Rohinton F Nariman
and BR Gavai, warned
that the nation is
"losing its patience' in
waiting for lawmakers
to cleanse politics by

bench,

CJTNV Ramana

an approval of the high court of the
concerned state, in a move that
significantly clips the powers of the state
governments at a time when the top court
has expressed grave concern over the
criminalization of politics. '""We deem it
appropriate to direct that no prosecution
against a sitting or former MPs or MLAs
shall be withdrawn without the leave of the
high court," ordered the bench, which also
included justices Vineet Saran and Surya
Kant, in a virtual clampdown on misuse of
power by the state governments under
Section 321 of the Criminal Procedure
Code (Cr.P.C.) that authorizes a prosecutor
to seek withdrawal of a criminal case
against the accused.On the same day,

making stronger laws to keep out those
with criminal antecedents.Imposing
monetary penalty on all major political
parties for flouting its directives on
disclosure of information about criminal
background of their candidates during
the 2020 Bihar assembly polls, Uttar
Pradesh similarly chose to withdraw
prosecution last year against political
leader SadhviPrachi and three sitting
MLASs - SangeetSom, Suresh Rana and
KapilDev -- for making inflammatory
statements during the 2013
Muzaffarnagar riots. The amicus cited
news reports to state that withdrawal of
prosecution was applicable to 76
criminal cases related to the riots.
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of HIGH COURT

Power conferred under Article 226 is

supervisory in nature as the High Court does
not act as a court of appeal while exercising its
power under Article 226. The only work of the
High Courtis to examine whether the challenged
action is lawful or not. In respect of lawfulness
also law is more clear on the point of actions
affecting and exceeding the jurisdiction and clear
on supervisory power of High Courtunder Article
226. While exercising its supervisory power court
can't go into the merits of the controversy as an
appellate court can.In the given case it was held
by the Supreme Court that while exercising the
power under this Article court can not interfere
in the policy decisions of the government unless
their decisions or clearly opposing the
constitutional laws.

Principles for Exercise of Jurisdiction

There are eight principles which regulate the
exercise of jurisdiction under Article 226:-

Alternative remedy

As we have discussed above that Article 226
provides for a discretionary remedy and high court
has the power to refuse the grant of any writ if its
is satisfied that the aggrieved party have
adequate alternative remedy. Remedies provided
under this article can't be used as a substitute for
other remedies. So, therefore it can be said that a
writ under Article 226 can't be issued by the High
Court in the case where there exists an equal,
efficient and adequate alternative remedy unless
there is any exceptional reason for dealing the
matter under Article 226.
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i JUDICIAL ACTIVISM
|

Supreme Court and other
| lower courts become activists and
| compel the authority to act and
| sometimes also direct the
| government and government
| policies and also administration.
| Itis a way through , which justice
| is provided to the disadvantaged
| and aggrieved citizens. Judicial
| activism refers to the interference
| of the judiciary in the legislative
| and executive elds. It mainly
| occurs due to the nonactivity of the other organs of |
| the government. In recent years, asthe incumbents of |
| parliament have become less representative of the will |
| of the people, there has been a growing sense of |
| publicfrustration with the democratic process. Thatis |
| why the Supreme Court had to expand its jurisdiction |
| by, at times, issuing novel directions to the executive. |
| In recent years law making has assumednew |
| dimensions through judicial activism of the courts. |
| Thejudiciary has adopted a healthy trend of |
| interpreting law in socialcontext. |

The Indian judiciary has been constitutionally vested |
| With thepower of review to keep the Executive and
| Legislature withinconstitutional boundaries. In a kee

note address Sri R .K . Mishra President , Forum For I
| Law & Justice expressed that the Judiciary can strike |
| down any law ,thatis beyond Parliament's legislative
| competence or is violate ofthe Constitution. Similarly, |

it can strike down any Executive action, ifthere is any
| patentillegality or arbitrariness to it.While Articles 13,

21, 32, 226 and 227 encompass this power, Article 142 extends I
aunique, extraordinary power to our Supreme Court to do |
'complete justice' in any matter before it.

Judicial Activism refers tothe process in which I
judiciary steps into the shoes of legislature andcomes
up with new rules and regulations, which the
legislatureought to have done earlier. Stringent, neutral,
unbiased observationof the laws made by legislature I
and suggesting amendments so as to make them more
constitutionally compatible and egalitarian canalso be

I termed as Judicial Activism. Judicial activism has
arisen mainly due to the failure of the executive and
legislatures to act. Secondly it has arisen also due to
the fact thatthere is a doubt that the legislature and
executive have failed to deliver the goods. Thirdly, it
occurs because the entire system hasbeen plagued by I
ineffectiveness and inactiveness. The violation ofbasic
human rights has also led to judicial activism. Due to
themisuse and abuse of some of the provision of the
constitution, judicial activism has gained signi??cance.
Development of newissues such as: privacy in cyber
space, right to life, environmental concerns, growing
pollutions and when the legislature fails todischarge
its responsibilities. Such an important Organ

I necessarily need to be active or show its activism I
whenever needed in the absence of responsible I

I functioning of other organs. An evolving and a maturing

I democracy gives space for creative avenues to attain

|2 status of just society. Public Interest Litigation, I

I Innovative interpretation of constitution and

i progressive Verdicts etc., are few such avenues

I supported by judiciary to enrich the democratic

i principles of our country.Right from Gopalan Case
0f 1950s to the recent Environment friendly judicial

activism verdicts, judiciary has played proactive role
in remembering the responsibilities of Legislature
and executive. It is true there are instances where

I judicial activism turned into judicialoverreach

I encroaching the spheres of other Organs. It is high

I time for judiciary to check its own path of activism to I

I be progressive and wellconvinced and not to touch I

I the border of overreach. I

Dr. S.N.Pandey
Editor
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Govt manages only Hindu temples.

All other religions and
sects are free to do as they
please with their religious
institutions. But not the
Hindus.The govt has taken
over the administration of
temples across the nation.
The billions of rupees
donated to temples and idols
across the nation flow into
the govt treasury and is not
used for the maintenance
and upkeep of the temples.

The result is that most
historical temples are
crumbling and are in a
dilapidated condition.
Temples should be managed
by devotees, not government

Hindu temples in most
Indian states are under Govt
control through Acts like the
Tamil Nadu HR&CE, A.P.
Religious Institutions Act,
etc. This means the govt
appoints officers and
politicians on the board of
'temple trusts', including as
Chief Executives. Tirupati
until recently had a Christian
while Kali Bari Mandir in
Bengal has a Muslim, as its
respective Chief Executives.
Some of these officers don't
even accept 'Prasadam’'.
Such intolerant non-Hindus
have no business sitting on

Hindu temple boards.

Fact of a supposedly
secular government
operating, selling the assets
of, distributing the
collections of, and in other
ways imposing state control
- often with appointees who
are non-Hindu, and even
anti-Hindu, bureaucrats or
politicians - over Hindu
temples, is directly
responsible for the pathetic
condition of many Hindu
temples in India. Many
magnificent buildings are
deteriorating; and even the
daily ritual of cleaning and
purifying the precincts is not
happening. Some temples
don't even have oil for their
lamps because the paltry
rupees the government
promised when it took over
the temple seldom comes on
time; priests on miserly
salaries are reduced to
poverty and asking for
money from devotees.

Hindu temples and
religious and charitable
institutions are routinely
taken over by the secular
State on the pretext of
maladministration,
mismanagement, etc.,
whereas mosques and

churches of the minorities
are allowed to be exclusively
managed by the respective
communities even though
article 26 confers right
equally upon all sections of
citizens. Hindus also
genuinely feel that such State
control results in despoiling
the Hindu religious centers,
large scale misappropriation
of the temples' income and
properties and its redirection
to secular purposes by the
State, which is a major factor
in the grinding poverty
afflicting most Hindu
temples, priests and their
families. The British wanted
to control Hindu temples as
sources of revenue and sadly
this tradition continues even
today .The Religious
Endowments Act 1863,'
which handed over temple
administration to the
trustees from the British
government. The stated
purpose of the trust was
utilization of funds for the
upkeep of temples.
Hundreds of temples in the
Madras Presidency were
handed over to the respective
trustees with the government
playing little or no role in
supervising them.
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LEGAL VISION

The investigation which is an extensive
process of collection of evidence of a crime,
generally begins with the recording of the First
Information Report which in fact sets not only
the criminal law but also investigation in motion.
Investigation has to be done not only swiftly,
chronologically but also impartially and in a
manner dispelling any kind of suspicion either
with regard to the result of investigation but also
in respect of the identity or prima facie guilt of
the accused. Therefore, it must be done with due
care and caution and proceeded with not only
methodically but also scientifically in consonance
and conformity with forensic sciences. Hence,
the Police Officer should possess thorough
knowledge of the science of investigation.

The Investigation includes all the proceedings
under CrPC code for the collection of evidence
conducted by the Police Officer or any persons
authorized by a Magistrate. This is not
exhaustive but inclusive in nature and content.
By Investigation, it means, criminal
investigation, a statutory process through which
the proof of an offence is established in a criminal
court. It is the Police Officer who has the
prerogative right to investigate a crime which is
cognizable in nature. It is a sacred duty of the
police to investigate. STEPS In FAIR
INVESTIGATION , Normally consist
Proceeding to the spot of the event;
Ascertainment of the facts and circumstances of
the case; Discovery and arrest of the suspected
offender; Collection of the evidence relating to
the commission of the offence which may consist
of: An examination of various persons including
the accused and recording their statements if the
investigating officer thinks it is necessary. The
search of places, seizure of things considered
necessary for the investigation and to be
produced at the time of trial. Formation of opinion
as to whether it is a fit case for the accused to be
sent up for the trial and if so, taking steps to file
a charge sheet. Summoning and examining the
persons who are acquainted with the
circumstances of the case. Preparation of site
plan of occurrence.Arresting the suspected
offender.Ultimately submitting the charge sheet
or challan under section 173 of Cr. P.C to the
court.

~ @) ~ STEPSInFAIRINVESTIGATION
N~

The section 156 of the criminal procedure
code statutorily empowers the police to
investigate cognizable offences without any
sanction or order from the Magistrate. They are
not under the control of the courts or any judicial
authority during the course of investigation. No
Magistrate however superior has the powers
either to interfere with or suspend the police
investigation into a cognizable offence. The powers
of the Police are absolute in this respect. The
Magistrate could intervene directing the police
to investigate or to order an inquiry into the case
only if the police decide not to investigate the case.

The investigator should collect all the relevant
objects such as blood-stained samples, finger
prints, clothes, weapon of the offence from the
scene of offence and send them to the court
concerned under form no.91 of the police standing
orders without much delay. The alacrity and
agility of the investigators are necessary for
these arduous tasks of investigation.

The success of the prosecution depends upon
successful investigation which should be formal
and impartial. The chain of events and evidence
as disclosed by investigation should be
continuous and any missing link will be fatal to
prosecution. The entire process of investigation
which begins with the collection of evidence
under section 156 of CrPC ends with a report or
charge sheet under section 173 of CrPC.

All the steps of investigation must be reduced
into writing in the case diary then and there,
without giving any Kkind of suspicion regarding
manipulation or interpolation. It should be
chronologically entered because the court has
the right to look into it to find out the truth or
falsity of any claim made by the accused with
regard to his arrest, recovery of material objects
etc. Each and every step of investigation should
be true and genuine. It should also appear to
be above normal criticism that may be levelled
by the defense. There should not be any loose
ends left untied in the investigation.

A fair, true and impartial investigation will
certainly bring the desired result for the success
of the prosecution.

FURTHER INVESTIGATION -

The Magistrate can order further
investigation under section 173(8) of CrPC. Itis

now a well settled
principle of law
that when a final
form s filed by any
investigating
officer in exercise
of his power in
section 173(2) of
CrPC, the first
informant has to be
given notice. He
may file a protest
petition which in a
given case may be

Neeraj K.Prajapati
Advocate High Court

treated to be a complaint petition. On the basis
thereof, after fulfilling the statutory
requirements, cognizance may be taken by the
learned Magistrate on the basis of the material
placed on record by the investigating agency. It
is also possible for a learned Magistrate to direct
further investigation. The investigating officer
upon further investigation would file an FIR in
respect of a cognizable offence and would file a
police report [KishanL.alVsDhrmendraBafna,
AIR 2009 7 SCC 685].

When can Section 173(8) of CrPC be invoked?
The investigating officer may exercise his
statutory power of further investigation in several
situations as, for example, when new facts come
to his notice; when certain aspects of the matter
had not been considered by him and he found
that further investigation is necessary to be
carried out from a different angle, keeping in view
of the new facts uncovered. Apart from the
aforementioned grounds, the learned Magistrate
or the superior courts can direct further
investigation, if the investigation is found to be
flawed Carrying out a further investigation even
after filing of the charge sheet is a statutory right
of the Police. Re-investigation- Further
investigation begins under section 173(8) of
CrPC, when investigation is complete and final
form is submitted under section 173(2) of Cr. P.C.
Re-investigation is a process of investigation
denovo and Cr.P.C is silent in relation to the
process of re-investigation. Re-investigation
without permission is prohibited but further
investigation is permissible.
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Dying Declarations in
Criminal Justice

The term dying declaration is derived from
"Leterm Mortem", which means '"Words
before death''. The basis "dying declaration"
is derived from the Latin maxim
""Nemomorituruspraesumiturmentire'', which
implies" a man will not meet his maker with
alie in his mouth".] In the case of Ulka Ram
v. State of Rajasthan, it was held that, when a
statement is made by a person pertaining to
the cause of his death or circumstances
leading to his death, such a statement is
admissible in court and are compendiously
called dying declaration. As per Section 32 of

Mrs. Chandana Ghoshal
Advocate High Court

the Indian Evidence, dying declaration is the exception to the general
rule of hearsay which renders the evidence inadmissible in Court. A dying
declaration is considered credible and trustworthy evidence based upon
the general belief that most people who know that they are about to die do
not lie. A victim is an exclusive eye witness, thus the evidence cannot be
excluded.A[ccording to Justice A.V.Chandrashekar Dying declaration is
admitted in evidence. The principle on which it is admitted as evidence
is indicated in the legal maxim 'nemomoriturusprae-sumiturmentire' which
means a man will not meet his maker with a lie in his mouth. This is exactly
the reason as to why courts have held that an accused can be convicted
solely on the basis of 'Dying Declaration.' In fact, no corroboration is
required since corroboration is only a rule of prudence and not a rule of
evidence. By Justice A.V.Chandrashekar Dying declaration is admitted
in evidence. The principle on which it is admitted as evidence is indicated
in the legal maxim 'nemomoriturusprae-sumiturmentire' which means a
man will not meet his maker with a lie in his mouth. This is exactly the
reason as to why courts have held that an accused can be convicted solely
on the basis of 'Dying Declaration.' In fact, no corroboration is required
since corroboration is only a rule of prudence and not a rule of evidence.

Section 32 of the Indian Evidence Act, 1872, deals with dying declaration
and it s extracted below: ""32. Cases in which statement of relevant facts
by the person who is dead or cannot be found etc. is relevant:- Statements,
written or verbal, of relevant facts made by a person who is dead, or who
cannot be found, or who has become incapable of giving evidence, or whose
attendance cannot be procured without an amount of delay or expense
which, under the circumstances of the case, appears to the court
unreasonable, are themselves relevant facts in the following cases: (1)
when it relates to cause of death- When the statement is made by a person
as to the cause of his death, or as to any of 1 the circumstances of the

transaction which resulted in his death, in cases in which the cause of that
person's death comes into question.' In the leading case of PAKALA
ARAYAA SWAMI .v. EMPEROR (AIR 1939 PRIVY COUCIL p.47), it
was held by the Privy Council that the statement made by the deceased to
his wife just prior to leaving his house to go to Behrampur was a statement
and one of the circumstances of the transaction which resulted in the death
of the man. Therefore the 3 expression 'any of the circumstances of the
transaction which resulted in his death' is necessarily wider in its
interpretation than the expression 'the cause of his death.' it was held by
the Privy Council that the statement made by the deceased to his wife just
prior to leaving his house to go to Behrampur was a statement and one of
the circumstances of the transaction which resulted in the death of the
man. Therefore the 3 expression 'any of the circumstances of the
transaction which resulted in his death' is necessarily wider in its
interpretation than the expression 'the cause of his death

In the case of SATISHCHANDRA .v. STATE OF MADHYA
PRADESH ([2014] 6 SCC p.723), it is observed by the apex court that
the declaration cannot be rejected on that ground alone if the declaration
is otherwise acceptable and meets the requirement of Section 32(1) of the
Evidence Act. A magistrate is expected to record the statement in the
absence of the police. Steps must be taken to see that no interested persons
remain there while recording the declaration. Insofar as proof of oral dying
declaration is concerned, the court should, as a matter of prudence, look
for corroboration in order to know.

Broad principles have been laid down by the Hon'ble Apex Court in
the case of ATBIR .v. GOVT. (CT OF DELHI) reported in [2010] 9 SCC
1 in paragraph 22 regarding to the oral evidence. Section 32(1) of the
Evidence Act does not prescribe any statutory guideline in the matter of
recording dying declaration, and considering the same while appreciating
the evidence. But the Hon'ble apex court, in several leading decisions,
while considering the facts of each case, has laid down some broad
guidelines and thus they have become binding precedents under Article
141 of the Constitution of India. While evaluating the evidence, especially
in criminal cases.

Several observation made by the apex court in the case of STATE OF
U.P. .v. KRISHAGOPAL (AIR 1988 SC p.2154 - paragraph 13). The
relevant observation is as follows: '...................

The concepts of probability, and the degrees of it,cannot obviously Sbe
expressed in terms of units to be mathematically enumerated as to how
many of such units constitutes proof beyond reasonable doubt,There is
an unmistakable subjective element in the evaluation of the degree of
probability and quantum of proof.

Forensic probability must, in the last analysis, rest on a robust common
sense and ultimately on the trained intuitions of the judge. While the
protection given by the criminal process to the accused persons is not to
be eroded, at the same time, uninformed legitimization of trivialities would
mmake a mockery of administration of criminal justice.'
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Polygraph - A LIE DETECTOR TEST

A polygraph, is a device or procedure that
measures and records several physiological
indicators such as blood pressure, pulse,
respiration, and skin conductivity while a
person is asked and answers a series of
questions. The belief underpinning the use of
the polygraph is that deceptive answers will
produce physiological responses that can be
differentiated from those associated with non-
deceptive answers. There are, however, no
specific physiological reactions associated with
lying, making it difficult to identify factors that
separate those who are lying from those who
are telling the truth. Polygraph examiners also
prefer to use their own individual scoring
method, as opposed to computerized
techniques, as they may more easily defend
their own evaluations.

In some countries, polygraphs are used as
an interrogation tool with criminal suspects or
candidates for sensitive public or private sector
employment. US law enforcement and federal
government agencies such as the FBI, NSA,
and the CIA and many police departments such
as the LAPD and the Virginia State Police use
polygraph examinations to interrogate suspects
and screen new employees. However,
assessments of polygraphy by scientific and
government bodies generally suggest that
polygraphs are highly inaccurate, may easily
be defeated by countermeasures, and are an
imperfect or invalid means of assessing
truthfulness. A comprehensive 2003 review by
the National Academy of Sciences of existing

research concluded that there was "little basis
for the expectation that a polygraph test could
have extremely high accuracy."

The control question test, also known as the
probable lie test, was developed to overcome
or mitigate the problems with the relevant-
irrelevant testing method. Although the relevant
questions in the probable lie test are used to
obtain a reaction from people who are lying, the
physiological reactions that "distinguish" lies
may also occur in innocent individuals who fear
a false detection or feel passionately that they
did not commit the crime. Therefore, although
a physiological reaction may be occurring, the
reasoning behind the response may be different.
Further examination of the probable lie test has
indicated that it is biased against innocent
subjects. Those who are unable to think of a lie
related to the relevant question will
automatically fail the test.

Testing procedure-The examiner typically
begins polygraph test sessions with a pre-test
interview to gain some preliminary information
which will later be used to develop diagnostic
questions. Then the tester will explain how the
polygraph is supposed to work, emphasizing
that it can detect lies and that it is important to
answer truthfully. Then a "stim test" is often
conducted: the subject is asked to deliberately
lie and then the tester reports that he was able
to detect this lie. Guilty subjects are likely to
become more anxious when they are reminded
of the test's validity. However, there are risks
of innocent subjects being equally or more

anxious than the |
guilty. Then the |&

actual test starts. b
Some of the
questions asked [
are "irrelevant" |
("Is your name
Fred?"), others
are "diagnostic"
questions, and the
remainder are the

Ramesh Kumar Mishra
Advocate, High Court

"relevant questions" that the tester is really
interested in. The different types of questions
alternate. The test is passed if the physiological
responses to the diagnostic questions are larger
than those during the relevant
questions.Criticisms have been given regarding
the validity of the administration of the Control
Question Technique. The CQT may be
vulnerable to being conducted in an
interrogation-like fashion. This kind of
interrogation style would elicit a nervous
response from innocent and guilty suspects
alike. There are several other ways of
administering the questions. Effectiveness
Although there is some debate in the scientific
community regarding the efficacy of
polygraphs, assessments of polygraphy by
scientific and government bodies generally
suggest that polygraphs are inaccurate, may be
defeated by countermeasures, and are an
imperfect or invalid means of assessing
truthfulness.
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The laws associated with WOMEN LEGAL EMPOERMENT

The laws with the crime against women - MrsManju Sharma.

The crimes against
women provided under the
Special and Local Laws aim
to obliterate the immoral
and sinful practices and
exploitation of women in the
society. These laws are
periodically reviewed and
amended in order to bring
off promptness with arising
needs. Following are some
acts comprising of special
provisions to protect women
and their interests-

" The Immoral Traffic
(Prevention) Act, 1956

" The Dowry
(Prohibition) Act, 1961

" The Child Marriage
Restraint Act, 1929

" The Indecent
Representation of Women
(Prohibition) Act, 1986

" The Commission of
Sati (Prevention) Act, 1987

" Protection of
Women from Domestic
Violence Act, 2005

" The Sexual
Harassment of Women at
Workplace (Prevention,
Prohibition and Redressal)
Act, 2013.

Crimes against Women
under the Indian Penal
Code, 1860 (IPC)

The Indian Penal Code,
1860, lays down the
provisions to penalise the
culprit for the heinous
offences against women.
Various sections under IPC
specifically deals with such
crimes.

1. Acid Attack
(Sections 326A and 326B)

2. Rape (Sections 375,
376, 376A, 376B, 376C,
376D and 376E)

3. Attempt to commit
rape (Section 376/511)

4. Kidnapping and
abduction for different
purposes (Sections 363-373)

S. Murder, Dowry
death, Abetment of Suicide,
etc. (Sections 302,304B and
306)

or his relatives (Section
498A)

7. Outraging the
modesty of women (Section
354)

8. Sexual harass ment
(Section 354A)

9. Assault on women
with intent to disrobe a
woman (Section 354B)

10. Voyeurism (Section
354C)

11. Stalking (Section
354D)

12. Importation of girls
upto 21 years of age
(Section 366B)

13. Word, gesture or act
intended to insult the
modesty of a woman
(Section 509)

This article further
scrutinizes and expounds
some of these odious and
punishable offences as
mentioned under the Indian
Penal Code, 1860.

Sexual Offences against
Women

The Indian Penal Code
mentions sexual offences
against women under a
separate head which
encompasses the following
offences with their
respective sections-

Rape [Section 375 &
376]

Section 375, IPC defines
rape. In simple terms, the
offence of rape is the
ravishment of a woman,
without her consent, by
force, fraud or fear. In other
words, it is the carnal
knowledge (penetration of
any of the slightest degree
of the male organ of
reproduction) of any woman
by force against her will. It
is an obnoxious act of
highest degree which
violates the right to privacy
and sanctity of a female.
Apart from being a
dehumanizing and
perverted act, it is also an
unlawful interference in the
personal life of a woman
which is an intense blow on
the honor, dignity, reputation
and self-esteem of a woman.
This outrageous crime not
only causes physical injury
to the victim but also
humiliates, degrades and
leaves a scar on the most
precious jewel of a woman i.
e. her character and dignity.

Essential Ingredients of

Rape

Section 375 has the
following two essential
ingredient-

" Actus Reus: There
must be sexual intercourse,
as understood in terms of
the provisions of Section
375 (a) to (d), with a woman
by a man.

"  Mens Rea: The
sexual intercourse must be
under any of the seven
circumstances as given
under Section 375.

Punishment for Rape
(Section 376)

Section 376 provides
punishment for committing
the heinous crime of rape.
This section is divided into
two sub-sections.

Section 376(1) provides a
minimum sentence of seven
years of imprisonment that
may extend to life
imprisonment and fine.

Section 376(2) provides
punishment not less than ten
years of imprisonment but
may extend to imprisonment
for life or death or fine.

Gang Rape (Section
376D)

Section 376D lays down
the punishment for gang
rape. Where a woman is
raped by more than one
person acting in futhereance
of a common intention, each
of them shall be liable for
the offence of rape and shall
be ounished with rigourous
imprisonment for not less
than twenty years which
may extend to lifetime
imprisonment and fine.

Outraging the Modesty
of Women [Section 354]

Section 354, IPC deals
with the offence of
molestation i.e. assault to
woman with intent to
outrage her modesty. This
section aims to protect
women against any sort of
indecent or filthy behaviour
by others which is
derogatory to her modesty.
This offence is not just
against the individual but
also against the society and
public morality. Therefore, if
any person uses criminal
fore upon a woman with an
intention to outrage the
modesty of a woman, he is
deemed to be punished with
an imprisonment of not less
than one year which may

extend upto five years with
fine.

It is not specifically
defined under IPC that what
constitutes an outrage to
woman's modesty.
However, the court has
interpreted it in various
cases. According to the
Supreme Court, modesty is
an attribute associated with
female human beings as a
class. Modesty is said to be
outraged by such an act of
offender which shocks and
recognizes as an insult to
female decency and dignity.

For example, slapping a
woman on her butt, asking
her for sexual favours,
disrobing her etc.

Essential Ingredients of
Section 354

The following are the
essential of the offence
under Section 354, IPC-

1. The person who has
been a victim of assault must
be a woman

2. The accused must
have used criminal force on
her

3. An intention to
outrage the modesty of a
woman must be there.

Relevant case laws

Case: RupanDeol Bajaj
v. K.P.S. Gill[3]

Facts: The petitioner was
an IAS Officer and accused
was DGP, Punjab. The
petitioner was invited to a
party where the accused was
also present. The accused
asked the petitioner to come
and sit next to him and when
she went to sit, he pulled the
chair closer to him and the
petitioner was surprised by
this act and she pulled her
chair back to original place
and again he pulled the chair
closed to him. The petitioner
asked him to leave but he
again asked petitioner to
accompany him in a
commanding voice. She got
apprehended and frightened
and immediately pulled her
chair back and turned to get
out. At this point, the
accused slapped the butt of
the petitioner in the
presence of all the guests
which was very
embarrassing for her. She
filed an FIR against him.

Insulting the Modesty of
Women [Section 509]

An act which is done

intending to insult the
modesty of woman which
may not necessarily involve
any physical force is brought
under the shade of this
provision through Section
509. This section intends to
deter any kind of aggression
into a woman's modesty
whether by any word,
gesture or act or by
intruding upon the privacy of
such woman. This section is
also referred as the 'Eve
Teasing Section'.

Any person who commits
an offence under Section
509 shall be punished with
simple imprisonment for a
term which may extend to
three years with fine.

Essential Ingredients

This section requires-

1. An intention to
insult the modesty of a
woman;

2. The insult must be
caused either by intruding
upon the privacy of a
woman; or by making any
gesture or sound, uttering
any word or exhibiting any
object.

New Offences relating to
Women

The Criminal Law
(Amendment) Act, 2013
added many new sections in
the IPC, keeping in view the
various new forms of
offensive activities against
the safety and dignity of
women. Some are discussed
below-

Disrobing a Woman
(Stripping) [Section 354B]

Section 354B penalises
the offence of assaulting or
using criminal force to a
woman or abetting any such
act with an intention to
disrobe or compel her to be
naked, with a punishment of
not less than three years
which may extend to seven
years with a fine. It is a
gender specific offence i.e.
only a man can be punished
under this section.

Ingredients

1. Theaccused must be
man.

2. Useof criminal force
or assault or abetment of
any such act must be there.

3. There must be an
intention to disrobe a
woman or compel her to be
naked. Voyeurism [Section
354C]

6. Crue12 bz husband
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sMfaer =R famuT sifufram 1956

2005 ¥ YA W 3TUZIUT 34T 98 USUT shi Tk
TG | Ik Aret 9Ta 7T § TSl shi W Rl
TRTAGT 3BThY T STeRT JTUETUT Sh{ STRT IIHOT Shid
T 3N 5% T T i o oIy OTeX id € 98
TR TATRERT ehl T 3 T rar U gHet & 3
T8 JrehT ST e 36 Sifafam & we o ST
TSI & ST sht AT o6 9T 3TFereh okt & Fehel &

9~ YT AT 31Tk W91 X o T eges

TE ST heT YUT T 3T 19T & Agre st
HHTH A TR oh U QU U ST STaTeel i,
aie 3T TSfRal sl IIUT, Tt 3R gEaER 9
S T T Tl § |

10- wgfa gfaer st 1961

T o THS WEAT o TSI ekt TEIT kil & 2T
T Y R gehaR SHTAT § 312l 37U+ sreall ohl
T o FAT G JITaTT & |1 38 e | Sruferd
TEH hit Fiaem 3T ¥ 2 soell o feTT Arged oy aht
Hf e 12 WHTE W SR 26 THTE a7 2 | 3fereh el
& faw 12 aaey

11- faarg fafir weirer fag=es 2010

fafer @ fagas # qene & g fég afeamei &r
ufe it et & Uger Hufs & e 33 &1 wrae= ¥
qctteR B okt feerfa o ufa st wafa o uelt 35T st
T TR G 2T faeares o ST aR daieh st
fearfa o ueit @1 ufa =t e Guf« @ fuem are e
R QTS =TATAT hTT

12-31ifdeh =R famuT sifufem 1956

TAAAT & AG WA | A9ATGIA Rl ST JTUTe
AT AT TAT AFATIC bl Ueh &, {eh TR
TamuT tfufem 1956 YRA @i GEE §RT ST 140
3 fUFE & AR 3Mfdeh hHl & feT St &y
1 Tl hl GG ST fesht vt 7Y gRider st
ST B STTAT § S ST U

13- g7 Ufauer rff=m 1961

TES YT Ueh WTHTReR 31T qiRaTiieh sreeer §
Foraeh 1R faame & wwe fomr 31Ut st st aqua
foer wtd wwa D AEh IR o7 off dar § 5
ARt formT feret Ud v1d o foq oI & o S gest et
AT ST 56 STFfam o farid ot T 3T 3t
T F |

14~ favre faarg sifufrm 1954-

fagre faare rfaf=m 1954 =t a1 6 AR 7 =Y
YA & WiagrT & d8d 9779, A=A I}
AR oh &0 W SIS SHA ehl W HTA ATt
qrierehT & WA | shg Wl A fadl gEgahie &
Gfera foran & fom rfufem & dro st wom sas ynfde
fafirar weli & fedi & fo@ u=ie qram sua @
1 ¥, 31 3R &RT 7 & dad Mravgeh 30 fel &t
Aifew TE faar wrar 8, ar = wrva =@ § o faare
& T g=gw safwal &t faga=itaar sy o <
Heh |

15- Tt 1 Farfercaer i woTa= Srfufam 1971-

TH R oh 3t
nfgemd & faviw
uftfeerfaat ® nefura
HIT Fahdt g1 T
HUTIA & ferw 18 =6
| ®H AT &I
qigeTsil srgrar e
18 ¥ &t AT WA
T S A, AR v
uefass ®7 |/
S BT, h1 HTdT far A1 uta ( IfE g Ararieren
TTGeRT T TITET &1 718 & ) Tl feAfiara sorera et Sreta
Bl T 18 a6 o1 SHA 3Nferes W i Algeredl &hr
el T St e d oot TR § | BN <97 H Ufeas
T 40 TIRE AigeTd MefuTa I E | 39 qed
TfuTd &t At & fag dfamer wt stfiean
ratyr 20 qaTE e &t 18 )

16- FHETH ATATAT ATAFTIT 1984-

39 Afufam & Hreaw ¥ uianies faarg e
& ToT T tert | =marera s A | fad o
TS AT o ITeX H Ueh e o ATATAd hi LTI
Bl & 39 Afufam 1 gt o1ed & fof uftam & sa=
B ATt faamal el shrawEita & reay | fuer faar
WIT | /e d <& ¥ qdleh | Gatd qrdet,
TFEHTae ARy | Wated uTHel, S S
T YARTIAT | W HIHE, W07 9rouT § Haferd
UTHEAT, ol shi shie Sl ¥ Watad UrHel, ufd aeit
& Sl &I ATl WU o faaTe @ Wated arael i
AT

17~ T TSI | Aietrsii o e STeeror

wiEe grIs2 o Ui fagaw o digems d@eiem
rtutraw o UTHOT A1 vl & W ey et o
[t Frraifer smratera | wfgensti & forg shet |t w6
T fererg it saa €

18- |uT Ui sifies tfaftm 1976-

he W X TA wiisifies afuf=m 1976 @
YT Rl SHUATREA (9T WrH §H hHaTREl & U
T TERETE T TG ¥, GRT T Uiente |
TRICREN ohT TR oh UTeTT feRa ST Ta1 & S1erar 18,
HE I AT HE & 3097 U Figw & wuH s
TERiEie rfueRTiEt st i it &)

19~ T AFEAT STERT

WIS HHS gRT 1990 | uifie afufam & aga
31 St 1992 | Tifad Ueks witafues fenma & afgen
AT FYTeRTa & Taa: AT o ST U Afgetrei o
Haenteh fEmt iR ek T e qeer surEt st
R AT &

20-TrT I AlgeAT TYTHITRITT it ( 2001 )

Y Hifa & 3aiia St TUFET T fagid W
WG ol YEAET, HifeTeh TR, Hifeteh shdedl
it R Frvres Raegia uferafea ¥ 1 S afeemeit
T 1 hael THTAT ShT STl UGT ShidT g JAfuq Tsad
hT HfgeTTeTl & UeT H WehWTcgeh TS & SUTd vl
St vIf*heR Wt WS T

21-sifedl sl gt o ifreRr

2005 ¥ g SENfUeRT ST & WITe g1 1 5Heh
1S 2T Rl Uqgeh dUra o W+ | & Argiier =1 faan
T | AfEA Y TE AT T W Stfirere femm = foR
=g T YT AT SCaRT HTar Fehdt &1 |y & et
e &t feufd ¥ o fuar & =X Skt o2 & ||
SIS ST ST UTd U V& Wehell ¢ AT Ut o T H
oft SHERT SaAT & MR arm fmar o &1 3| fusar
| Tk haet ¥ gWiE we 7 afedt wr que
AN T o1t < faar o) 39es «e ot &
Tarame @ fuar @t Hufa o 3ueh 1§ shig agaTd
TE AT

Mrs RICHA PANDEY,
M.Com, L.LM
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Grounds of & provisions related to divorce under GPG

In India, every religion has its own personal
laws relating to marriage. The Hindus,
Buddhists, Sikhs, and Jains are governed as
per the Hindu Marriage Act, 1955. And
Muslims are governed as per the Muslim
Marriage Act, 1939. Parsis are governed as per
their Parsi Marriage And Divorce Act,1936.
And Christians are governed as per the Indian
Divorce Act, 1869. And in every Act, the
general definition of Divorceis "A dissolution
of marriage''.

The grounds of Divorce differ in different
personal laws. Let us look at the grounds in
Section 13 under The Hindu Marriage
Act,1955:-

Adultery- Adultery means the consensual
sexual intercourse between the married person
and another, whether married or unmarried. In
Joseph Shine V. Union of India, 2018, wherein
the constitutionality of Section 497 of IPC read
with Section 198 of Cr.P.C.was challenged. It
was held that the provision for adultery was
arbitrary and discriminatory on the basis of
gender and embarked that such law demolishes
the dignity of women.

Cruelty- Cruelty means the desire to cause
others to suffer, in modern times the concept
of cruelty also includes mentally before it only
physical activities that cause others to suffer.
For example Demand of Dowry, Impotency, the
birth of a child, threat to commit suicide,
drunkenness, etc. In Pravin Mehta V.
Indrajeet Mehta, the respondent filed
petitions seeking divorce on grounds of
cruelty. The Appellant was suffering from
some ailment, and the respondent took his wife
for regular check-ups and treatment. However,
the appellant was not interested in taking any
medical treatment, because of which her state
continued to deteriorate and she suffered from
an asthmatic attack. Respondent had made
many attempts to provide her best medical
treatment but all his attempts failed.
Therefore, he applied for dissolution of
marriage on grounds of cruelty. The same was
granted by the High Court.

Desertion - Desertion means the repudiation
of all the duties and obligations of marriage
toward the partner without any reasonable
cause and the consent of the other spouse. In
Bipin Chandra V. Prabhavati AIR 1957 SC 176.
the appellant left for England on business, and
on his return to India discovered that his wife
had been having amours correspondence with
other males, appellant sent a notice to the
respondent through his lawyer and instituted the
suit for divorce under Hindu Marriage Act on
the ground that the respondent had been in
desertion without reasonable cause and his
consent for over four years.

Conversion - When one of the spouses
converts his/her religion from Hindu to any other
religion eg., Islam, Christianity, etc.

In Suresh Babu V/s V.P Leela 2006 a husband
converted to Islam and the wife filed a petition
for divorce on this ground. The court held the
conversion to another religion for matrimonial
purposes was wrong and a ground for divorce
under Hindu Marriage Act,1955.

Insanity - Two requirements must be
followed for insanity as the ground of divorce.
Respondent is unsound mind. Respondent
suffering from continuous mental disorder to
such extent that petitioner cannot live with the
respondent. In Vinita SaxenavsPankajPandit,
the petitioner filed a case for divorce from the
respondent on the ground that the respondent
was suffering from a mental disorder disease.
Here, the court granted a divorce on the grounds
of the insanity of the husband.

Presumption of death- A person is presumed
to be dead if he/ she has not been heard of being
alive for the last seven years. The burden of
proofis on the petitioner that the respondent is
not known for the last seven years under
matrimonial bond. Illustration: A wife of B was
missing for the last ten years and her husband
B does not get any information about her being
alive or dead. Here, B can approach the court
and ask for a divorce.

Diseases- According to the Hindu Marriage
Act, venereal disease is a ground for divorce.

Ilustration: A husband of B suffers from an
incurable disease, there is also the chance of
getting infected by that disease if B lives with
A. Here, B seeks for dissolution of marriage
before the court.

Renunciation -It means that one of the
spouses renounces the world and starts
following the path of god. In this case who
renounces the world is considered as civilly
dead.

Illustration: A and B are a married couple.
One day A decides to renunciate the world.
Here, B has a right to seek for dissolution of
marriage before the court.

The ground of divorce as per The Dissolution
of Muslim Marriage Act, 1939

Under Section 2 of the Act, a woman married
under Muslim law shall be entitled to obtain a
decree for the dissolution of marriage, if -

1. Whereabouts the person is not known
for more than seven years.

2. Husband has failed to provide her
maintenance for a period of more than two
years.

3. The husband has been sentenced to
imprisonment for a period of seven years or
upwards.

4. The husband has failed to perform his
marital obligations for a period of more than
seven years.

5. The husband was impotent at the time
of the marriage.

6. The husband has been insane for more
than two years.

7. The husband was suffering from a
vulnerable disease.

8. Her husband treats her with cruelty.

Talaq-ul-Biaddat or Triple Talaq was held
unconstitutional under Article 14 read with
Article 13 (1) in the case of ShayaraBanu V.
Union Of India & others 2017.

The court concluded that the 1937 Actis void
to the extent that it recognizes and enforces
triple talaq. As per the order of SC, the
Government has to make a law to legalize and
decriminalize triple talaq.
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